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Legal Aspects of Code Administration
Artificial Intelligence Panel

Shums Coda Associates; Inc.

Legal Aspects/Artificial Intelligence

Instructor
Steve Thomas, CBO

= 45+ years' experience in code
administration
= ICBO Committees
= Small Jurisdictions
n Fire & Life Safety Code Development
= Means of Egress Review
» ICC Means of Egress Code
Development, Codes and Standards
and Code Correlation Committees
» Author of Building Code Basics, based
on 2009 & 2012 IBC, Building/Code
Essentials 2015-2024 IBC, Applying
Codes to Cannabis Facilities

What are we going to talk about

m PartI - Legal

= Legal Terms used in the
enforcement of Building
Codes

» The impact of the law
on the administration
and operation of a
building department

» PartII
= ETHICS!

..Liability...

= ‘an obligation
that one is
bound in law
or justice to
perform.”




" The Litigation Wave”

m Tremendous increase in litigationssmmmessy

= Very rare for building départments to be \
held liable, BUT...  * | |

m It still pays to be aware of important lega
issues as a defense against lawsuits.

m The law can then be used as a TOOL to
effectively provide for building safety.
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Current state of the law has remained
favorable to building departments...

» Kansas City Hyatt
n 114 dead
= 180 injured

= $100 Million in
damages
= Both engineers lost
their license
» Catastrophes that
could have led to
adverse decisions
= Importance of

scrupulous
enforcement

(a) Original design (b) Actual construction

Historical Basis of Building Codes
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First Building Codes
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Central City - 1878 - Ted Kierscey Collection 9
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n icipalities 8

= Home Rule/\
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Historical Basis

» Chicago Fir
L Central City 1874 2
=, Chicago Building and Fi7\

A/ Code 1875 \

10

Forms of Local Government
» Counties

= Arm ofther
; n Enjoy priveleges of the

| !
’ state \
= |\ = Immune from lawsuit
] f (Sovereign unity)
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Forms of Local Government Forms of Local Government
= Municipalities = Home R
» Corporation established by o) Io]
state legislature . o) . May in areas o)
= Typically not immune if Q= ©  without specific
activity duplicated in public s ' authorization from the
| state
n Cities f
= Towns
n Villages f -
= Boroughs...
= Each has different forms/of d
power 4
- tﬂ
13 14

Some features of Home
Rule...

= Generally makes j
gﬂg‘& e tior 1o 0% = Home rule always bars state
< gislation to ! -
¢ protect public welfare \ purely local affairs |

Home Rule Municipalities

n " ﬁ]t"gfe;ﬁg rei\ﬁelr:)tcsatlat = A home rule charter is derived fr
affairs authorization in the state’s constitution.
\\glr%f/tis?gn Cisf,igte = Home rule charters may contain unlimi
statutes to permit hom powers, limited only by state and federal
ule e constitutional law, or may contai [
= Governedipy charter powers limited by the charter its

approved by voters
' state law.

Q
N
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Dillon’s Rule

= A municipal corporation has only those powers
which are:
m expressly granted to it by charter or other state
legislation;
" imdplied or necessarily incident to the express powers;
an

» essential and indispensable to the declared objects and
purposes of the corporation.
» If no authorizing legislation, NO AUTHORITY.

» Must be traceable, directly or indirectly back to some
state authorizing legislation.

17

Expressed power...

= "...one which has
been set forth and
declared exactly.”

m Examples are state &
federal constitutions
& state & federal laws
of general application,
i.e., a state statute
mandating the
adoption of a building
code.

18
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Implied Power...

» Arises from powers
expressly granted

» Essential to powers
expressly granted

m EXAMPLE: Legislation
doesn't specifically
authorize issuance of a
Certificate of Occupancy
("C.0.), but implies it by
authorizing adoption of
the building code.

Essential and
Indispensable Powers...

= “essential and indispensable '
to the declared objects and
purpose of the corporation”

= Might allow building code
adoption without enabling
legislation
= Varies from one state to another
» Safer route is to obtain state
enabling legislation before
adopting municipal legislation,
i.e.., adoption of building code

20
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Enabling Legislation...

m Differences bet
municipalities Q
counties and h rule

entities = \
s i e states feel tha
ption of a building code/is
an inherent po of
fundamental importance t
health and welfare of the
community. g
n Still best to have expressed

power o o
ﬁ. e} ‘
e 21
21
Local Adoption of a Building Code
= Requires i
relationshi tween ¢
Y T
attorney and building \
official
i al: selectio
t of buildin
ing it
legally operative, making
authority to,
23
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Ultra Vires Legislation...

) . .
A

. municipality. oversteps \

'.its bounds and
' exercises a power no
/ ranted by its charter

or the stat

m i.e. adopti
enforcing
code with

and
ilding

OW%' o

22
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Building Code Adoption

m Must be some
authority for code’s
adoption at the state
level.

24



Adoption Steps...

» Coordinate with your attorney to confirm authority to
adopt, review ordinance, etc.

= Publish a public notice in accerdance with @pplicable
charter or state law provisions.
= 11-864. Publication of ordinance adopting code
= 9-802 (Similar for Cities and Towns)
= Any code authorized by this article/may be enacted without setting forth
in full such provisions, but the adopting ordinance shall be published/in
full. At least three copies of the/code shall be filed in theoffice of the
clerk of the board of supervisors and kept available for public use and
inspection. A code enacted by/reference' may be amended in the same
manner.
» File the code with county or municipal clerk prior to the

adoption.
= Hold a public hearing.
» File copies for public reference.

25
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State Legislative Law

Enabling Legislation
State Building Codes

Related Legislative
Provisions

m Preemption
= Sovereign Immunity

25
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Enabling Legislation

» For adopting local building codes

» May specify title, duties-and even
qualifications of the building official and
deputies

» Also usually provides for a board of
appeals
m appeals to decisions of building official
» alternate methods and materials
= may specify method to appeal to courts

27

26

State Building Codes

= Some states regulate
construction at the state

level, ranging from:
= Enabling legislation, to
= Minimum codes, to

= Minimum/maximum
codes, to

= Full preemption

» Or partial such as/schools
and hospitals

28

27
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Preemption

doctrine which says that
a state may not pass a
law which is inconsistent
with federal law. If a
state enacts such a law,
the federal law will take
precedence over the state
law to the extent that
there is conflict.”

= "Ajudicially created S =
YR
i
—

29

Examples of Preemption

» States that have adopted buildingscodes
prohibiting adoptian-of any other codes
by local jurisdictions

= Federal Manufactured Housing Law
» Federal Safety Glazing Act

» The Consumer Product Safety Act
(CPSA)

s ADA, FFHA, 1973RH, etc.

30

29
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Sovereign Immunity

= " "The King Can Do No
Wrong.”

= A judicially created
doctrine which prevents a
party from bringing a suit
against the government.”

m Applies to state and its
agents.

» Applies to tort liability
and regulation

31

Sovereign Immunity - Regulation

» State buildings are

= Important to knew:
what types of state
buildings are subject
to local control

exempt from
obtaining permits,
plan reviews and
inspections by local
jurisdictions.

In some cases, states
have waived their
immunity for all or
certain types of state
facilities

32

31
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Sovereign Immunity

= Building Official action:

» If in question, suing the
state for declaratory
relief to obtain an
injunction could be a
legal option.

» Determines if state is
“immune”

n Declaratory relief:
Determination by court as
whether state is immune in
this particular case

33

Legal Aspects/Artificial Intelligence

Injunction...

= Injunction_/.injunctive
relief. A judicial order
prohibiting a specified
conduct; it may be
temporary or permanent.
= An injunction could

operate for offagainst the
building department.

33

34

Reversal

= Reverse._I0
overturn by
contrary opinion,
for example, a
lower court’s
decision.

= A board of appeals
might also reverse
a decision of the
building official.

35
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Federal Legislative Law

m [erms
m Role of the Federal Government

= The Consumer Product Safety
Act

s Immunity

35

36
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Federal Legislative Law:

Terms

m Acts. Another
name for a statutory
law and thus having
the same power as
a statute. Federal
law is law in the
form of statutes,
acts or rules which
are enacted by
Congress.

37

Federal Legislative Law:

Terms

= Common Law. The
body of law which
developed and evolved
in England from
judgments and decrees
of the courts, and
which has general
application

» It may also mean laws
created by judges, and
not legislatures.

38

37
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Role of the Federal
Government

m Generally, a very limited and indirectsrole
in the area of local building codes
m Examples of some preemptive federal
laws:
= Consumer Product Safety Act
» Manufactured Housing (“*mobile homes”)
» Federal Safety Glazing Act
= Low Flow Plumbing Fixtures Requirements
= Americans With Disabilities. Act ("ADA")

39

Consumer Product Safety
Act...
= Based on

Congressional finding
that “...unacceptable
number of...products
which present
unreasonable risks of
injury are
distributed...”

» Consumer Product
Safety Commission
(CPSC) can ban
hazardous products.

39

40

40
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Consumer Product Safety Act...

= Building codes often contain safety standards
related to products.
m Consumer Fireworks
m Cellulose Loose Fill Insulation
» Interior Floor Finish Critical Radiant Flux
= Safety Glazing

» If products are already covered or will be
covered by the CPSA, the local provisions are
preempted by the act.

41

41

Federal Immunity

» Federal
government is
immune from
effect of
municipal police
power.

= Local Building
Codes have no
impact on federal
construction.

43

43

CPSC Case Study

= National Kerosene Heater
Assoc. V..Ccommonwealth of
Massachusetts

m Mass; banned unvented
kerosene heaters

m CPSC concluded low incident
of injury — No rulesmade,

s Court found that Mass.
could still enforce local
rules.

42

42
Administration and
Enforcement...
= Permit Issuance and = _Injunctive Relief
Revocation »; Handling Gomplaints
= Inspection » Evidence
m Plans Examiner s Administrative
= Administrative Search Guidelines
Warrants
» Civil prosecutions
44

11
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Permit Issuance

= This is the most important step in building
code administration and enforcement.

» The application and the permit itself are the
two most important documents to determine
what the contractor is doing on the job site.

» It is crucial that permits are issued in a
standard fashion & that all necessary steps
are taken to insure that they are issued
properly.

45

45

Permit Revocation

m 105.6 Suspension or revocation.

m The building official is atthorized to suspend
or revoke a permit issued under the
provisions of this code wherever the permit is
[ssued in error or on the basis of incorrect,
Inaccurate or incomplete information), or in
violation of any ordinance or regulation or any
of the provisions of this code.

47

47

Permit Issuance

= Plan reviewer
must be carefully
instructed as to
duties.

= An error may
affect safety of
inhabitants

= Plan reviewer
work should be
double checked.

46

46

Revocation Reality

m Once permit,is
granted:

» Difficult tojrevoke
permit...even when
mistakes occur.

» Courts often lean
toward NOT enforcing
the code rather than
revoking the permit

48

48
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Revocation: Theories

= Equitable estoppel
= Vested rights

= Could the building official be held liable for
the costs incurred by the builder in relying
on a permit that was issued in error?

49
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49

The “E” Word

n Estoppel. A rule of law
that when person A, by
act or words, gives
person B reason to
believe a certain set of
facts upon which person
B takes action, person A
cannot later, to his/her
benefit, deny those facts
or say that his/her earlier
act was improper.

50

More to the point...

= Equitable estoppel. A doctrinesby
which the municipalityymay be precluded
by its actions, or by its failure tojact, from
asserting a right which it otherwise would
have had.”

51

50
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Revocation

= Snyder v. Minneapolis

n City.issued permit to
demolish existing building
and build new one.

T8 = City revoked permit for new
building after existing was
demolished. Permit was
issued in error.

s Court found for owner due
to negligent issuance: of
permit.

52

52
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Building Official Culpability

B T e 5 NS
) \1'7.',,':‘}.,%‘ - " !
5 gy i L\
: T

» Could the building
official be held
personally liable for
costs incurred due to
his/her error?

m Yes...in the State of
Washington

» Courts find that it is
acceptable to revoke
permits, but person
making the mistake is
monetarily
responsible.

53

53

Other Revocation Terms

= Writ of mandamus
= Due process

55
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Building Official Culpability

m Section 104.8 — Liability

= Any suit instituted against.an-officer or
employee because of an act performed by that
officer or employee in the lawful discharge of
duties and under the provisions of this code
shall be defended by legal representative of the
jurisdiction until the final termination jof\the
proceedings. The building official or any
subordinate shall not be liable for cost in any
action, suit or proceeding that is instituted in
pursuance of the provisions of this code.

54

54

Writ of Mandamus

= Denial of issuance of a
permit. maysresultin-a
Writ of Mandamus

m, Essentially orders
municipality to perform
one of the duties it is
responsible for
performing.

» Plaintiff must
demonstrate that he/she
is entitled

m Might require board of
appeal action prior to
court action.

55

56

56
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Due Process

“The legal aspects of building department administration
are composed of two major components - enforcement
and prosecution. The mechanics of administering,
carrying out or invoking either are governed by a broad
spectrum of legal maneuvers, restrictions, prohibitions
and mandates. Omitting or ignoring any required legal
step dilutes the intent and effectiveness of law and
raises serious questions of the integrity or intelligence of
the individual who is responsible.”

» -Robert E. O'Bannon, Building Department Administration-

57

Due Process

= A party has the right to be granted all remedies
available.
» Hearing in front of the BO

n If aggrieved, hearing in front of the Construction
Boar

58

57

58

DeBry v. Noble/Salt Lake Cty.

= BeBry purchased an office building under construction.
= Seller failed to disclose that only a foundation'permit-had

been issued to Noble and requested“a TCO.

County determined that there was not building permit past
the foundation permit.

County performed an inspection and notified DeBry that a
permit was required and outlined several repairs.

DeBry did nothing, received two more notices to repair the
issues.

= Building Department issued a notice to vacate.
» DeBry took County to Court.
= Court found that DeBry’s due process rights had not been

violated.

59

The “L” Word

= Laches. A legal
doctrine whereby
those who take
too long to
assert a legal
right, lose their
entitlement to
compensation.

60
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The Deadly “E” & “L”
Combination Punch:

& When it is claimed
that your suit
against a person is
not valid due to
laches, itis\called
“estoppel by
laches.”

61

61

Standard forms for
inspection records
Standard procedures
Written documentation is
extremely important
date, address, nature of
violation, code section
photos or videos of

violations wherever
possible

63

Legal Aspects/Artificial Intelligence

Estoppel by Laches

= Failure to take legal action until.thesether
party is prejudiced by-the delay.
» Statute of limitations

= Why? ...documents might be destroyed;
witnesses may die, become incapacitated, or
be otherwise unavailable; and human memory
has its limitations

62

62
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Plans Examination

= An area of potential
liability

=, Use the most highly
qualified individuals
possible

® Architect or engineer’s
stamp not always
sufficient

= Documentation: notes,

records, standard plan
review form

64
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Documentation:

» Date stamp everything
that comes into the
office.

» Keep a record of all
conversations, including
names and phone
numbers and as many
other details as possible.

» If you aren't sure, tell
people that you will call
them back later with an
answer. Don't guess.

65

Documentation,
cont’d

= Respond in writing if at all possible, especially if the
response is to a letter sent to-you stating an
assumption of facts unless the’sender hears
otherwise.

= Have regularly scheduled meetings with your
enforcement team, at least monthly, but maoreloften
as needed to discuss current issues.

m Keep your attorney informed on issues and people
who may be contacting them. Don't let them be
“blind-sided.” Keep information & copies of files
supplied to the attorney up to date.

66

65

66

Form Letters...use that

computer!

= “Automatic”
Enforcement Process

Complaint

Inspection to verify

= Notice of violation

m Re-inspection

2nd Notification

Legal Action

67

“"The Whole File And
Nothing But The File..."

» In preparing for trial, include originals or.copies of all of
the following, if applicable, all-ef‘which should already be
in the building permit or violation file:

= A summary or chronology of the case
» Record of receipt of initial complaint(s)
m Record of attempt(s) to contact owner of property
= Affidavit for administrative search warrant__
= Administrative search warrant

= Report from initial site investigation

67

68
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“"The Whole File And
Nothing But The File..."” (cont’d)

= Photos from initial
site investigation

= Video tape from
initial site
investigation

= Copy, stub and/or
photo/video of
posted stop work
notice

69

“"The Whole File And
Nothing But The File..."” (cont’d)

» Follow up letter sent to property‘owner

» All correspondence received from property owner

» Records of all phone calls or other conversations with
property owner

» Building permit application

» Plans, specifications and all other documents received
as part of any building jpermit application

= All correspondence sent to property owner

» Applicable codes or ordinances adopted by the
jurisdiction

71

71
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“"The Whole File And
Nothing But The File..."” (cont’d)

» Initial violation letter
sent to property owner

» Follow up inspection
It is unlawful to enter or occupy this building or
report to remove or deface this notice!!

OFFICIAL NOTICE AND ORDER

= Any additional photos O
or video tape -

NOTICE TO VACATE

DO NOT ENTER — UNSAFE TO OCCUPY

You are hereby ORDERED to vacate the structure
pursuant to UHC Sec. 1101.2 (3.2) IMMEDIATELY

70

70

Administrative Law

m Terms and Definitions

m Creation of the Board of Building
Code Appeals

» Application to the Board
» Powers of the Board
m Appeals Procedures

72

72
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Terms And Definitions

= Answer. In a lawsuit, a written'r sponse By &
the defendant which either denies in part or /\

A

in whole the allegations lodged by the
plaintiff. RZL
= Burden of Proof. Refers to who must

prove the issue in a controversy and how

much proof must be presented t6"a

administrative tribunal or to a court of law in

order to be awarded the sought after relief. 7
-

S 73

73

The Board of Building Code
Appeals...

= PowersaTheboard |

A

1 shall have _rb \
‘?authorityt waive //

- requirements of the
AT I B NG / de.

m But can gra
administrat
modificatio
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The Board of Building Code
Appeals...

Creation of the
Appeals Board or
Board of Review. IBC
Section 112, Appendix B

State Law. In some
instances, including for
statutory counties,

Colorado statutes specify /
the nature and powers of
the appeals board.

74

75

Application to the Board...

Building official denies
permit.

Applicant must be
informed in writing of
right to appeal.
Important for Board of /

Appeals to be in place, [P/
with members appointed. . ﬁ

Provide printed form for
appeal.

76
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Application to the Board...

= Important for applicant:to
express in writing what
they want as a result and
to “answer” why they
believe board has power
or jurisdiction.

» Appeal form becomes
part of court record if
case is appealed to a
court of law.

77

77

Appeals Procedures

» IBC 112.3 Qualifications.

n_Thesboard of appeals shall
consist of members who
are qualified by experience
and training to pass on
matters pertaining to
building construction and
are not employees of the
jurisdiction.

= 'ARS 11-862 - D. Each
appointee shall' have
substantial’ experience'in
the field covered by the
particular code.

= Rules of Procedures

79
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Exercise

m The members of the building codesboeard
of appeals meet privately'with the building
official to discuss the appeals cases that
they will hear later that day. Why could
this potentially cause problems?

78

78

Appeals Procedures

= Open Public,Meetings

mQuUorum
= Number not code
defined.
» Notice Required

m Generally only to the
board and the
appellent

80

79

80
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Appeals Procedures

= Burden and
Presentation, of Proof

» Rests withithe
appellant.

= Board generally has
wide discretion on
what evidence may
be heard.

81

Appeals Procedures

= Building Official
nEXplain tosboard why
appeal was brought...

= Why dept. denied
application...

» Scope of relief being
sought.

82

81

= Two types. of review
by-court if appealed
beyond the BOA:

m Based on the
administrative record
of the BOA /.\or...

= De Novo

83

83

82

De Novo

m De novo. A hearing that
is re-held in front of a
court.

m The court disregards the
facts (the record)
collected in front of the
administrative tribunal,
i.e., the board of
appeals, and gathers its
own facts.

Da Nova ??

84

84

21



Rehearings

m Varies tre;P-'l
stateby’s | 3

= By higher authority \
" = City Coungil

! -/ ost don't make
them available

85

Constitutional Law

m Search and
Seizure

m Substantive Due
Process

= Equal Protection
Clause

87
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Orders
s Orders an iSi
of-the board.should ~

Ebe handed.down in \
/ writing.
1 hould contain

/ reasons for the

decision
|
C fo)
- 86

86

Terms and Definitions...

—— 7% ] = Appeal.
- m | _decision, a party may:
Jye’ ask a higher court to \

A 4
/T to change or set asi
|

a lower court’s rulin

or an administrativ
ody’s decision.
herefore, an

appellate
overrule a lower

court’s de isioni" ]
o] A
R

88
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Terms and Definitions, cont’d

= Appellat
court having the =~

- ) power to hear and \
d ' review lower court
i / decision

- Tom|
[e] O ‘
d 89

89

Terms and Definitions, cont’d

m Per Se. “In itself.” Negligencempersey
means that a person‘s/conductiis in \
itself negligent without considering the /

acts and circumstan of the behavior

» Supreme Court has held that a search is
per se unreasonable if it takes place
without a warrant having been issued.

" 5 —
'; 91

91
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Administrative Search Warrants

90

104.4
Right of entry

m Where it is necessary to make an inspe%‘
enforce the provisions of this code; -y &

» or where the building official has reasonable \
cause to believe that there exists in a structure
or upon a premises a condition which is contra
to or in violation of this code which makes the
structure or premises unsafe, dangerous or
hazardous,

= the building official is authorized to enter the
structure or premises at reasonablé times to
inspect or to perform the duties imposed by this
code, |

Y —
‘ 92

92
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104.4
Right of entry

» If such structure or premises is occupied,. the
building official shall present credentialsto the
occupant and request entry.

» If such structure or premises is unocéupied, the
building official shall first make a reasonable
effort to locate the owner, the owner's
authorized agent or other person having charge
or control of the structure or premises and
request entry.

m If entry is refused, the building official shall have
recourse to every remedy provided by law to
secure entry.

93

Camara v. San Fransisco

= Supreme court held:

1. If:any occupant of a
residential structure
does not consent to
an inspection, a
warrant must be
obtained to gain legal
entry.

2. An occupant who
does not consent to
an inspection cannot
be prosecuted for any
law requiring
obedience tosa
municipal official.

94

93

94

Administrative Search Warrants

m State provisions for administrative,search
warrants, rules, procedures

n Probable cause
= Important to work with your attorney

= Avoid potential liability under federal civil
rights acts or state law tort of trespass

m Also good to have'a good working
relationship with local judge(s)

95

Consent

» 4t Amendment
Exception....

» The easiest way to
gain entry is to obtain
consent.

m Do not relyon a
minor’s consent.

96

95

96
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Consent

m Generally, a
ive consen r entry

acksonv DaV|s \
| Not landlord n/ess /
F ecifically permitted
lease.
= Tenant may give consent

I'e)
2l

1 to commons
m 2 Tenants - nIy to that
_under their ntr |
-

e

97

Legal Aspects/Artificial Intelligence

Consent

m Trespasser.
~give conser g

WASﬂNG { « Not on leas , NO
VIOLATgEgT §  consent.
WILL BEVORS -f owever...courts
sUR‘B"E SHOT grant latitude to those
WiLL that believe they have

received Tawful

/

consent. y

Plain View Doctrine

m Exception
fourthramendment

= Holds that.an \

| inspector is not

' required to btaln a
arrant to

violation th |s VISIb|e

~ from a location they

ALY  are entitleéd o be.
- © AZPWE - Commercial property
| is public ‘___""—
-
d 99

99
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Enter? Or go get a warrant?

gE—Y

= Do not enter through locked
gates or * *No Trespassing"
signs, except with the owner's
permission.

» Areas that might normally be
accessed by someone like the
mailman, a delivery man or a v
salesperson, or anything that /

can reasonably be seen from
those kinds of public areas or
from a public road or street,
may usually be investigated
without the owner's permission
and without a search warrant.
n If there is any doubt, consult

with your attorney before
entering!

100
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Emergencies

= 4th Amendment
Exception

\\ ' ‘ / Ve n, If an inspector believes
— — an emergency exists,
he/she may lawfully
inspect the premises
without consent or a
warrant

= Should be relied on

ONLY in very limited
circumstances.

101

Substantive Due Process

= Any and all legislation
enactediby a
government must bear
some rational
relationship to a
legitimate government
function; i.e.jithe law
must make sense.

= Elemental way to
ATTACK the building
code.
= “The BC does not

apply to this particular
case”.

102

101

102

Equal Protection Clause

Clause to the Fourteenth Amendment
Ensures that state gagvernments do not
arbitrarily discriminate in applying laws
to different individuals or groups, of
people.

Code provisions must be applied
consistently to persons and buildings.

m Residential provisions to residential

103

Facial Validity

= Means that, “on.its face;*
the words of a statute
are valid, although, in
reality, they may not be
applicable. [ ?2??

» Equal protection clause is
applicable

= It remains permissible to
classify azbuilding with
higher requirements
when it can be justified.

= Building Classification — H
provisions in an R

104

103

104
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Discriminatory Enforcement

= A legal conceptithat
looks at whether
some person or group
was impermissibly
singled out for
enforcement.

s Permit issuance and
enforcement¢an be
discriminatory IF
inconsistent

105

Related Property Law Concepts

m Zoning Ordinances

m Covenants

m Easements

» Subdivision Regulations

106

105
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Liability for Intentional
Wrongdoing
» Intentional Torts m Abuse of Process

» Malicious Prosecution  mgFalse Imprisonment

= Wrongful Civil »’ Intentional Infliction
Proceedings of Emotional Distress

» Assault and Battery
m Trespass

107

107

Intentional Tort v.
Negligence

= Negligence. Involves
conduct which was not
intended to cause
harm or injury but
which, nonetheless,
did so, and which also
breached some duty of
care imposed;by the
law, i.e., running a red
light and causing a
traffic accident.

= Intentional Tort.
Wrongful conduct
which was intended,
i.e., punching an
alleged code offender
in the mouth
(battery).

108

108
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Malicious Prosecution

= The wrongful
institution, of. criminal
proceedings by one
private citizen against
another.

» Building Official may
be vulnerable

109

Malicious Prosecution

109

Malicious Prosecution

= More issues:

3. Probable Cause

1. Plaintiff has burden of determining if BO.had probable
cause. ALWAYS HAVE PROBABLE CAUSE!!!!

2. Know who you are serving! 'Is it REALLY the owner?

3. Date the citation on the day the violation occurred, not
the date the citation was served. 30 days + reinspect
the site.

4, Malice

1. Can be easily found by the court. Usually assumed if
no probable cause is found. Be very cautious with
enforcement actions.

111

111

s 4 Issues:
1. The person who makes'the complaint
may be sued
1. Always have a complainant sign a complaint
2. Always perform your own investigation.
2. Must have termination of the proceeding
favoring the accused
1. Consult w/ Atty. to determine termination
policy
110
Assault and Battery

» Usually invelves
physical contact

» BO will NOT be
indemnified!

» Words alonelare
usually not sufficient
to constitute an
assault

= But may be deemed
emotional distress
112
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Intentional Infliction of Emotional
Distress

m Results when
someone exceeds the
limits of “reasonable
bounds of decency”.

» Cases are often
brought, butirarely
proven.

= Be consistent and
professional.

113

Trespass

= Acting in good faith
doesnot constitute a
defense.

=’ Most important
defense is CONSENT.,

» Consent is valid only
as long as it|is given.

= If asked to
leave..[LEAVE!
= A valid warrant is
another defensex

114
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Negligent Wrongdoing

m Terms and Definitions

» Elements of Negligence

m Defenses

» Immunities

m State Tort Liability Acts

» Indemnification and Insurance

115

Elements of Negligence

m The defendant must have:

1. Owed a duty to another to actto a
certain standard

2. Failed to act in accord with that standard
3. Therefore breached that duty

4. Thereby causing injury or damage, to
another.

116

115

116

29



Legal Aspects/Artificial Intelligence

Public Duty Doctrine

= To whom _is.theduty
owed?

» Must prove that the

| duty is individually
owed and not just to

the general public.

m The purpose of the
building ‘code tells 'us
which.

117

Breach of Duty

DUTY

» Neglect or failuresto
fulfillin a just and
proper manner the
duties of an office.

» Can be breached by
either:

= Action

= Inaction(most
common)

Sl 2

118

118

Immunities

= A building officialsmay
be-able to.claim
absolute immunity.

m However, courts
reluctant to grant.

= Should always
attempt to use as a
defense in all cases.

m Arizona???

120

117
The Feasance Family
/- . = Mal Feasance. The
= - performance of some
L act which a person
ought not do at all.
U » Mis Feasance. The
) \ improper performance
g of some act which a
person may lawfully do.
= Non Feasance. The
Vi nonperformance of
A~ some act which a
erson is obligated or
as the responsibilitysto
perform.
119

120
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Qualified Immunity

= As outlined by the Supreme Courtyin
Harlow v. Fitzgerald 457°U.S. 800
(1982)[1], qualified immunity is designed
to shield government officials from actions
"insofar as their conduct does not violate
clearly established statutory or
constitutional rights of which asreéasonable
person would have known".

121

State Tort Liability Acts

= May protect.the
building official

w Often extends to
citizen volunteer
boards

= Construction Board of
Appeals

122

121
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Civil Rights Actions

m Terms and Definijtions

= The Civil Rights Act of 1871 (42
U.S.A. Section 1983)

m The Fair Housing Act
m The Americans with Disabilities Act

= The Attorney’s Fee Award Act
(Section 1988)

123

Civil Rights Actions

= Procedural Due
Process. Parties
whose rights are to
be affected are
entitled to be heard,
and therefore must
be notified.

n_Respondeat
Superior.. A doctrine
which states that the
master or employer is
responsible for the
wrongful acts of
his/her servant or
employee.

123
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The Civil Rights Act of
1871, Section 1983

= "Every person who, under color of any,statutey

ordinance, regulation, custom;“or usage, of any
state...subjects, or causes to be subjected, any
citizen of the United States or other person
within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured
by the constitution and laws, shall beliable to
the party injured in an action at lawgsSuit in
equity, or other proper proceeding for redress.”

125
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The Civil Rights Act of
1871, Section 1983

= In order to establish a cause of action
against a public official,-a-plaintiff must
prove:
n ;I'he public official acted under color of state
aw.

» There was a deprivation of federal
constitutional or statutory rights.

m You use your power as a code official'to
deprive some person of their rights...the God
Complex

126

125

“Under Color of State Law”

= Monroe v. Pape (365.U.S:
167 (1961)). U.S.
Supreme Court decision
considering the meaning
of “under the color of
state law.”

» Basically...a municipal
official cannot violate the
constitutional rights of
another merelysbecause
they work for a
governmental agency.

127

126

Municipal Liability (post Monroe)

= In the absence of written policy,.evensa
single action by the official local‘legislative
body constitutes an official policy

= An action taken by someone with final
policy making authority will constitute an
official policy.
= Watch those precedents!

128

127
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Deprivation of Federal
Constitutional or Statutory Rights

EERS PSSR = Examples:
= | w~Illegal search and
seizure

2, Prosecution without
reasonable \cause.

= Always.give.a builder
the opportunity to
be heard.

129
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Immunities

= BO’s have qualified or good faith immunities
under Section 1983.

= Governmental officials are generally shielded
from liability...if their conduct does nat violate
clearly established statutory or constitutional
rights of which a reasonable person would have
known.
n If the BO acts in @ manner that is specifically
unconstitutional, then no immunity

» If the BO acts in @ manner that is not'specifically
unlawful under a statute or the constitution, then
he/she is immune.

130

129

Other Acts:

» The Fair Housing Act (FHA)

= May be locally enforced through.enabling
legislation.

» The Americans With Disabilities Act (ADA)

» ADA Technical Assistance Center, 1-800-949-
4232

m The Attorney’s Fee Award Act (Section
1988)

» Defendant may be liable for fees in a civil rights
action.

131
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The Role of the Witnhess

m Terms and Definitions

m Fact Witness

m Guidelines for Witnesses

m Sequestration of Witnesses
m Expert Witness

m Consulting Experts

132

131

132
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Fact Withess

" A witness who testifiesto*facts
of which he or she has personal
knowledge.” ]

133

The Role of the Witness

= On the witness stand:
» Take your time
= Use common sense
» Be reasonable
» Speak naturally

m Try to communicate
directly with the jury

134

133

134

Guidelines for Witnesses...and
nothing but the truth...

m Be prepared. Review all pertinent
documents prior te-your testimony.

m Dress neatly and act appropriately.

» Be respectful of the judge and everyone
else involved in the process.

= Be polite, courteous and professional.

= If you have any questions at all about

the issues or procedures, ask yous
attorney.

135

Witness Guidelines...and
nothing but the truth..., cont’d

m LISTEN CAREFULLY to all of the questionss

m If you don't understand @"question or heed
more time to think about:it, ask to have the
question repeated.

m Speak clearly and audibly.

m Answer briefly, with a simple “yes” or "no” if
possible. Do not volunteer additional

information.

136

135

136



Legal Aspects/Artificial Intelligence

...and nothing but the truth...cont’d

» If you don't know or don't remember.the. answer
to a question, simply say_“I.dont know! or "I
don’t remember.”

» Feel free to consult exhibits, notes or records
that you may have been permitted to bring to
the stand before answering questions.

» Be truthful. Don't get'caught up in
gamesmanship or what the questioning attorney
is trying to do.

137

...and nothing but the
truth...cont’d

» Be careful about getting into a rhythm.withsthe
attorney’s questions and your-answers, leading
you to say something that you really dont mean
to say. If necessary, break the rhythm
occasionally by asking a question before
answering, asking to have the question repeated,
taking a drink of water, etc.

= Try not to take things personally. Don‘t7allow
yourself to be provoked into an angry outburst.
Try to maintain a cool, calm, detached attitude:

138

137
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Sequestration of Witnesses

= Rule of
sequestration.
“Requires that any
witness who has not
yet testified and who
is not a party must be
excluded from the
courtroom”.

139

The Expert Witness

= Qualifying as.an
expert witness

» Differences about
testifying as an expert
witness:
= “Here, you say...?”
= "In my opinion,...”

| oeposive THe |

- RT WITNESS.. |

140
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Expert Witness, continued

= Expert witness. "' A witness who has
specialized experience and.knowledge and
testifies in order to aid the jury in understanding
complicated and technical topics.”

= Voir dire. " Literally, "to speak the truth.” The
examination by attorneys of prospective jurors
to determine their suitability, or of the opposing
counsel’s witnesses to determine competence to
testify.”

141

Consulting Experts

= Not a witness

» An expert hired to help the attorney
prepare for trial

= Need not be divulged to the otherside

= A building official might serve as a
consulting expert

» Could also sit with the attorney during trial
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Sources for Legal Terms and
Definitions

= Black’s Law Dictionary
» Building Department Administration
m Legal Aspects of Code Administration
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Steve Thomas
Shums Coda Associates

Ph. 303-400-6564
Fax 303-693-0630

www.shumscoda.com
Steve.Thomas@shumscoda.com
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ARTIFICIAL INTELLIGENCE &
BUILDING DEPARTMENTS

* Panel Members
« Jake Hesselgesser,
City of Bellevue
¢ Johnathan Goldsmith,
City of Spokane
Lukasz Lisowski,
Port of Seattle
Michele Miller,
eCityGov Alliance
« Saf Rabah,

Govstream.ai

Legal Aspects/Artificial Intelligence
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WHAT IS ARTIFICIAL INTELLIGENCE?

Google: A field of computer science
dedicated to creating systems capable
of performing tasks that typically
require human intelligence.

These systems learn from data,
recognize patterns, and make
decisions or predictions to solve
problems without explicit
programming.

Al technology powers applications like
virtual assistants, recommendation
engines, and self-driving cars.

146

ARTIFICIAL INTELLIGENCE

* Whois currently using Al
in your department?

* How is Al used in your
department? L4

* Does Al improve
efficiency?

BUILDING PERMIT

i

146

147

ARTIFICIAL INTELLIGENCE

* Can Al be utilized to do
plan review? If so, how
accurateis it?

* What is the future of Al in
building departments?

* Will it replace building
department staff?
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ARTIFICIAL INTELLIGENCE

¢ Audience Questions?

¢ Final Comments?

149
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